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DIQEST: 

1. B i d  c o n t a i n i n g  l - l / Z - p e r c e n t  i n t e r e s t  
c h a r g e  f o r  p a y m e n t s  made a f t e r  3 0  d a y s  
w a s  p r o p e r l y  r e j e c t e d  as  n o n r e s p o n s i v e  t o  
s o l i c i t a t i o n  made s u b j e c t  t o  t h e  P rompt  
Paymen t  A c t ,  31 U.S.C. 5 3 9 0 2  ( 1 9 8 2 ) ,  s i n c e  
s u c h  c o n d i t i o n  makes  b i d ,  a t  b e s t ,  
a m b i g u o u s  a s  t o  p r i c e .  

2.  A c o n t r a c t i n g  o f f i c e r  is w i t h o u t  a u t h o r i t y  
t o  make a n o n r e s p o n s i v e  b i d  r e s p o n s i v e  by 
w a i v e r  o r  d e l e t i o n  o f  a c o n d i t i o n  a f f e c t i n g  
p r i c e .  

A t c o  S u r g i c a l  S u p p o r t s  Company ( A t c o )  p r o t e s t s  t h e  
a w a r d  o f  a c o n t r a c t  t o  K e l l o g g ,  I n c .  ( K e L l o g g ) ,  a n d  t h e  
r e j e c t i o n  o f  i t s  b i d  a s  n o n r e s p o n s i v e  f o r  c o r s e t s ,  a b d o m i n a l  
b i n d e r s ,  a n d  t r u s s e s  u n d e r  i n v i t a t i o n  f o r  b i d s  (IFB) 
No. 554-13-84 ,  i s s u e d  by t h e  V e t e r a n s  A d m i n i s t r a t i o n  ( V A )  
M e d i c a l  C e n t e r ,  D e n v e r ,  C o l o r a d o .  

We d e n y  t h e  p r o t e s t .  

The  A t c o  b i d  was low b u t ,  i n  t h e  D i s c o u n t  f o r  P rompt  
Payment  c l a u s e  of t h e  s o l i c i t a t i o n ,  A t c o  i n c l u d e d  t h e  word  
" n e t "  i n  t h e  3 0 - c a l e n d a r - d a y  s p a c e  f o l l o w e d  by t h e  p h r a s e  
" 1 - 1 / 2 %  o n  d e l i n q u e n t  b a l a n c e . "  The  I F B  p r o v i d e d  t h a t  t h e  
P r o m p t  Paymen t  A c t ,  31 U . S . C .  d 3902  ( 1 9 8 2 ) ,  w o u l d  a p p l y  to 
p a y m e n t s  u n d e r  t h e  c o n t r a c t  a n d  p r o v i d e d  f o r  paymen t  o f  
i n t e r e s t  o n  l a t e  p a y m e n t s  a t  t h e  r a t e  d e t e r m i n e d  by t h e  
S e c r e t a r y  o f  t h e  T r e a s u r y .  The  r a t e  s e t  by t h e  S e c r e t a r y  a t  
b i d  o p e n i n g  was 1 2 - 3 / 8  p e r c e n t .  

A t c o  c o n t e n d s ,  f i r s t ,  t h a t  t h e  i n s e r t i o n  o f  t h e  1 -1 /2 -  
p e r c e n t  i n t e r e s t  c o n d i t i o n  is a n u l l i t y ,  s i n c e  i t  is con-  
t r a r y  t o  t h e  p r o v i s i o n s  o f  t h e  P r o m p t  Payment  A c t ,  s u p r a ,  
a n d ,  t h e r e f o r e ,  s h o u l d  b e  i g n o r e d ;  s e c o n d ,  t h a t  t h e  d e v i a -  
t i o n  f r o m  t h e  te rms  o f  t h e  IFB is m i n o r  s i n c e  i t  may n e v e r  
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come i n t o  e f f e c t  a n d ,  i f  i t  d i d  come i n t o  e f f e c t ,  i t  w o u l d  
a d d  o n l y  $ 8 , 5 6 4 . 9 2  t o  A t c o ' s  b i d ,  w h i c h  i s  more  t h a n  $ 2 0 , 0 0 0  
l e s s  t h a n  t h e  n e x t  l ow b i d  o f  K e l l o g g .  

I n  o r d e r  t o  be  r e s p o n s i v e ,  a b i d  mus t  c o n t a i n  a n  
u n e q u i v o c a l  o f f e r  t o  p r o v i d e  t h e  r e q u e s t e d  i t e m s  i n  t o t a l  
c o n f o r m a n c e  w i t h  t h e  m a t e r i a l  t e rms  o f  t h e  s o l i c i t a t i o n ,  a n d  
a n y  b i d  w h i c h  d o e s  n o t  c o n f o r m  i s  n o t  r e s p o n s i v e  a n d  m u s t  be  
r e j e c t e d .  Our  O f f i c e  h a s  d e f i n e d  a m a t e r i a l  d e v i a t i o n  a s  
o n e  w h i c h  a f f e c t s  t h e  p r i c e ,  q u a l i t y ,  or q u a n t i t y  o f  g o o d s  
or s e r v i c e s  o f f e r e d .  RAD O i l  Company,  I n c . ,  B-209047,  
O c t .  2 0 ,  1 9 8 2 ,  82-2 C .P .D .  1 352. The  l a t e  p a y m e n t  i n t e r e s t  - -  
p r o v i s i o n  a f f e c t s  p r i c e  a n d  i s ,  t h e r e f o r e ,  a m a t e r i a l  p r o v i -  
s i o n .  Kari-Vac, I n c o r p o r a t e d ,  B-194202,  J u l .  3 ,  1 9 7 9 ,  79-2 
C.P.D. 1 4 ;  F i r e  & T e c h n i c a l  E q u i p m e n t  C o r p . ,  B-192408,  
Aug. 4 ,  1 9 7 8 ,  78-2 C . P . D .  1 9 1 ;  5 0  Comp. Gen. 7 3 3  ( 1 9 7 1 ) .  

Under  t h e  P r o m p t  P a y m e n t  A c t ,  s u p r a ,  c o n t r a c t o r s  a r e  
e n t i t l e d  t o  i n t e r e s t  o n  o v e r d u e  p a y m e n t s .  By t h e  te rms  o f  
t h e  s u b j e c t  s o l i c i t a t i o n ,  p a y m e n t s  a r e  d u e  on  t h e  3 0 t h  c a l -  
e n d a r  d a y  a f t e r  t h e  r e c e i p t  b y  t h e  g o v e r n m e n t  o f  a p r o p e r  
i n v o i c e  o r  t h e  d a t e  s u p p l i e s  a r e  a c c e p t e d  by t h e  g o v e r n m e n t ,  
w h i c h e v e r  i s  l a t e r .  The  i n t e r e s t  r a t e  a t ' t h e  t i m e  o f  b i d  
o p e n i n g ,  a s  d e t e r m i n e d  u n d e r  t h e  a c t ,  was 1 2 - 3 / 8  p e r c e n t .  
Any d e v i a t i o n  f r o m  t h e s e  p r o v i s i o n s  i n  a b i d  w o u l d  
r e q u i r e  r e j e c t i o n  o f  t h a t  b i d  as  n o n r e s p o n s i v e .  Here, A t c o  
c l e a r l y  c o n d i t i o n e d  i t s  b i d  on  t h e  p a y m e n t  o f  1 - 1 / 2 - p e r c e n t  
i n t e r e s t  f o r  p a y m e n t s  i n  e x c e s s  o f  30 d a y s .  S i n c e  i t  i s  n o t  
p o s s i b l e  t o  d e t e r m i n e  w h e t h e r  t h i s  c o n d i t i o n  w o u l d  e n t i t l e  
A t c o  t o  more  i n t e r e s t  t h a n  t h e  g o i n g  r a t e  u n d e r  t h e  a c t  ( F t  
i s  n o t  s t a t e d  w h e t h e r  t h e  1 - 1 / 2 - p e r c e n t  r a t e  i s  t o  b e  c a l c u -  
l a t e d  on  a d a i l y ,  m o n t h l y  o r  y e a r l y  b a s i s ) ,  A t c o ' s  b i d  i s ,  
a t  b e s t ,  a m b i g u o u s  a n d  m u s t  b e  r e j e c t e d .  A e r o l  Company, 
B-195376,  O c t .  2 4 ,  1 9 7 9 ,  79-2 C.P.D. 1 287.  F u r t h e r m o r e ,  a 
c o n t r a c t i n g  o f f i c e r  i s  w i t h o u t  a u t h o r i t y  t o  make a n o n r e -  
s p o n s i v e  b i d  r e s p o n s i v e  by w a i v i n g  o r  a l l o w i n g  a b i d d e r  t o  
d e l e t e  a c o n d i t i o n  a f f e c t i n g  p r i c e .  A e r o l  Company,  
8 - 1 9 5 3 7 6 ,  s u p r a .  

A t c o  a l s o  c o n t e n d s  t h a t  s i n c e  t h e  c o n t r a c t i n g  o f f i c e r  
p e r m i t t e d  i n s e r t i o n  a f t e r  b i d  o p e n i n g  o f  t h e  q u a n t i t i e s  
w h i c h  c o u l d  b e  d e l i v e r e d ,  w h i c h  h a d  i n a d v e r t e n t l y  b e e n  l e f t  
b l a n k ,  h e  s h o u l d  h a v e  a l l o w e d  c o r r e c t i o n  o f  t h e  i n t e r e s t  
r a t e .  

The  s o l i c i t a t i o n  c o n t a i n e d  a c l a u s e  e n t i t l e d  
Q u a l i f i c a t i o n  o f  B i d d e r s  w h i c h  r e q u i r e d  b i d d e r s  t o  i n s e r t  
t h e  maximum number  o f  i t e m s  t h e y  c o u l d  d e l i v e r  m o n t h l y  
w i t h i n  t h e  r e q u i r e d  d e l i v e r y  t i m e .  T h i s  c l a u s e  c l e a r l y  
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relates t o  responsibility, that is, the bidder's ability to 
meet the delivery requirements, not responsiveness. Such 
information need not be submitted with the bid, even though 
required by the solicitation, but may be submitted any time 
prior to award. Elco Elevator Corporation, B-213519; 
B-213519.2, Feb. 14, 1984, 84-1 C.P.D. 7 197. Therefore, 
the fact that this information was requested and furnished 
after bid opening provides no basis for allowing the 
submission after bid opening of information bearing on 
responsiveness. 

We deny the protest. 

I of the United States 




